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	State of Wisconsin

Department of Public Instruction

Elizabeth Burmaster, State Superintendent





September 15, 2008
Patricia Herdrich, District Administrator
West Bend School District
735 S Main
West Bend WI  53095-3939
Dear Ms. Herdrich:
I conducted a focus visit at the Badger Middle School, 710 S. Main Street in West Bend on Thursday September 4, 2008 to supplement a review of the school’s physical accessibility compliance. This review was conducted to supplement the department’s civil rights compliance visit on May 2, 2007. The purpose of this letter is to set forth more specific findings for Section H of the August 15, 2008 Letter of Findings.
The Badger Middle School serves 900 6th, 7th, and 8th grade students, an increase of over 170 students in the last four years.  The school was built in 1925, with additions in 1938, 1948, 1956. In 1995, the basement level was remodeled to add classrooms and in the summer of 2008 the boy’s bathroom on the 3rd floor and the girl’s bathroom on the first floor were made “accessible.” The building has a basic structure of four stories but due to mid-floor rooms, the building is multi-leveled beyond the basic structure.
The federal laws governing accessibility include Section 504 of the Rehabilitation Act of 1973 and Title II of the American’s With Disabilities Act of 1990. Based on the dates of construction and alteration prior to 1956, the accessibility standard for Badger Middle school is that of “readily accessible” for any individual with a disability. 

Section 504 (34 CFR, 104.22) - construction or alteration initiated before 6/4/77 - "readily accessible"--A 
recipient shall operate its program or activity so that when each part is viewed in its entirety, it is readily 
accessible to disabled persons. A recipient is not required to make each of its existing facilities or every 
part of a facility accessible to and usable by persons with disabilities. 


Title II of the Americans with Disabilities Act- No qualified individual with a disability shall, because of 



inaccessible or unusable facilities of a public entity, be excluded from participation in, or be denied the 
benefits of the services, programs, or activities of a public entity or be subject to discrimination by any 
public entity. Existing Facilities:


A public entity is required to make structural change to existing facilities only when program accessibility 



is not feasible any other way.

Although unable to protect a public entity from complaint or civil suit if programs are not readily 
accessible to and usable by persons with disabilities by Jan. 26, 1992, each public entity in the U.S. is 
required to complete a "self-evaluation" of its current policies and practices to identify any non-compliant 



policies of practices. 

Where "structural changes" to existing facilities are the only way to arrive at program accessibility, a 
"transition plan" (only for public entities with 50 employees or more) outlining the steps necessary to 
complete the structural changes is required. Comments must be invited from disabled persons or 
organizations representing such individuals. The "transition plan" must be completed by July 26, 1992 



and must include the identification of barriers (architectural and communication) to program 
accessibility, 
 detailed methods for making the facilities accessible, a schedule for implementation and the 



official responsible for implementation.
Such individuals with disabilities might be students, employees, parents and family, residents of the community or any visitor to the school. Such individuals may have a temporary or permanent disability.
FINDINGS –September 4, 2008
The district does not meet the “readily accessible” standard for all or part of the Badger Middle School:
· There is not an accessible route from the parking lot or from the school bus drop off point into the building. Individuals have to walk around to the front of the building to enter the building. 

· There is no accessible route to the school office, counselor office, cafeteria or the library/IMC.

· Most entrances have between 3 and 19 steps (both up and down) that have to be negotiated to travel between classrooms, the school counselor’s office, the school office, 
the school cafeteria, the school library/IMC, the gymnasium, the locker rooms, and an 
accessible bathroom.

· There is one ground level entrance to some classrooms and the gym on the first floor however; there are 16 steps between the classrooms in this area to the school office, 
school counselor office, and the cafeteria. There would be an additional 12 steps or more 
to access the school library or IMC.
· The school rents outside facilities to hold large and public events, like promotion ceremonies or assemblies, because the cafeteria and stage built for such activities are not 
accessible.
· There are “in reality” no accessible bathrooms in the building. Most bathrooms have an entrance or stall doors that are less than 32 inches wide and fail to provide hand rails and proper sinks.  In 2008, the school created two bathrooms one for girls /women on the first floor and one for boys/men on the third floor that meet the 2008 standards for an accessible bathroom. However there is no accessible route to those bathrooms. In reality, no students, employees, family members or residents with mobility impairments can get to either of these bathrooms because to do so one has to negotiate many steps.
· There are no signs alerting people to accessible entrances, routes, or restrooms.
· At this time anyone with temporary or permanent mobility impairments would need to be carried out of the building in an emergency.   
· There are no elevator, lift or door assist units in the school.
· The hallways (most are 84" wide hallways but some narrow down to 36" along the fire exit route) and some stairways (at 42 inches) are too narrow to accommodate the movement between classes of all the students in the school. Hallways must be a minimum of 60 inches wide with no obstructions for two wheel chairs to pass.  Since there is significant growth in the number of students in the school, classes have to be dismissed at staggered times to facilitate student passing in the halls. This, in turn, presents more complex scheduling challenges to ensure compliance with instructional time requirements.  
· There are other accessibility issues such as signage, handrail placement, and potentially slippery floor surfaces. 

Interviews with staff reveal that students, families and community members have experienced difficulty in getting into and around the school. These include: 
· The concern of fire fighters about how they would evacuate a mobility-impaired 
student from the building safely. The only way was to carry them out of the 
building. (Note: The Office for Civil Rights does not accept carrying of 
individuals to achieve accessibility)

· The temporary and disruptive transfer to another school in the district of a 
student who broke their leg, had to use crutches, and could not get around 
Badger Middle school. (Note: The civil rights regulations consider this an 
allowable practice, however, students and their families do not find these 
solutions acceptable)
· The frustration of one family that did not want their children separated to attend 
different schools, one child is mobility-impaired and the other is not.(Note: The 
civil rights regulations allow for this practice, however, 
students and their 
families do not find these solutions acceptable)
DIRECTIVE- September 4, 2008
The district must create a transition plan and take action to meet the “readily accessible” standard for all disabled persons enrolled in, employed by, or visiting the Badger Middle School.” 
Some school district’s can meet this standard by having a written plan, that faculty and staff know of and agree to, that sets forth how the district will re-assign classroom space so that an individual with a disability could be accommodated within a short time (e.g. a week of enrolling in the school). Such schools would have an area of the school in which all of the individual’s “activity or program” and all of the “basic services” of the school could be accessed on one floor with an accessible entrance and an accessible route to that entrance.  However Badger Middle School has significant and extensive accessibility problems; it seems highly improbable that such a plan could be designed and implemented without significant alterations to the building.  It is critical for the board to determine what if any cost-effective measures could be taken to alter the building sufficiently to bring it into compliance with the standard “to operate your program or activity so that when each part is viewed in its entirety, it is readily accessible to disabled persons.”
As a school district receiving federal financial assistance, you have a responsibility to comply with regulations and accessibility standards established by the Office for Civil Rights (OCR).  DPI is required to collect and submit, to the Office for Civil Rights, USDE, evidence that remediation(s) named in your Corrective Action Plan have been implemented and all compliance issues resolved.  To this end, DPI will remain in contact with the district to ensure that remediation activities are taking place.  When it has been determined that all compliance obligations have been satisfied, the district will be notified that the current compliance review is complete and no further action is necessary. 
This addendum to the August 15, 2008 Letter of Findings is not intended, and should not be construed, to cover any other issues regarding compliance with federal civil rights laws and/or the 1976 Guidelines which are not specifically discussed herein.  Under the Wisconsin Public Records law, ss. 19.31-19.39, stats., it may be necessary, upon request, to release this document and related correspondence and records.

If you have questions, need samples or assistance in developing or implementing a Corrective Action Plan, please contact me at: barbara.bitters@dpi.wi.gov.  Thank you for your attention to this matter.  
Sincerely,
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Barbara A. Bitters
Assistant Director
Career and Technical Education Team
cc:
Sharon Wendt, Director


Career and Technical Education Team

Deborah Mahaffey, Assistant


State Superintendent
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